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Background & Summary 
 
On August 19, the Department of the Treasury (DOT), Department of Labor (DOL) and Department 
of Health and Human Services (HHS) (collectively, “the Departments”) issued a final rule 
(hereinafter “Final Rule”) detailing certain requirements under the No Surprises Act, which was 
included in the Consolidated Appropriations Act, 2021 (CAA). In addition, the Departments issued a 
status update regarding the Independent Dispute Resolution (IDR) process, technical assistance for 
certified IDR entities (August 2022 edition), a fact sheet and FAQs.  
 
In prior interim final rules1 the Departments established a regulatory framework that aims to protect 
patients from receiving surprise medical bills by, in part, having providers and payers communicate 
with one another in circumstances where a patient would have otherwise received a surprise 
medical bill. Part of this framework includes an IDR process if the payer and provider cannot agree 
on payment. In addition, this framework requires that disclosures be provided with initial payments 
or denials (e.g., Qualifying Payment Amount (QPA) information) and that providers may request 
additional information from the payer, such as information used to determine the QPA. For health 
care providers, facilities and providers of air ambulance services, these requirements went into 
effect on January 1, 2022.  
 
Final Rule Highlights  
Among other topics (e.g., payment determinations for air ambulance services), the Final Rule 
addresses the information that group health plans and health insurance issuers offering group of 
individual health insurance coverage must share related to downcoding and about the Qualifying 
Payment Amount (QPA). In addition, the rule considers stakeholder feedback and finalizes certain 
regulations that were vacated as a result of court decisions2 regarding information considered when 
a certified IDR entity makes a payment determination under the Federal IDR process. The Final 
Rule is effective on October 25, 2022.   
 
Downcoding Disclosure  
In response to the interim final rules, stakeholders requested that plans and issuers be required to 
disclose whether the claim has been downcoded for purposes of computing the QPA, an 
explanation of why the claim was downcoded and what the QPA would have been had the claim not 
been downcoded. In the Final Rule, the Departments define “downcode”3 and specify that, if a QPA 
is based on a downcoded service code or modifier, a plan or issuer must provide a statement that 

 

 

 

 
1 Vizient summaries of three interim final rules on requirements related to surprise billing which were issued in 2021 are available at: 
https://www.vizientinc.com/about-us/public-policy/legislative-and-regulatory-summaries  
2 Texas Medical Association, et al. v. United States Department of Health and Human Services, et al., Case No. 6:21-cv-425 (E.D. Tex.) 
(Texas Medical Association), and LifeNet, Inc. v. United States Department of Health and Human Services, et al., Case No. 6:22-cv-162 
(E.D. Tex.) (LifeNet) 
3 Downcode means the alteration by a plan or issuer of a service code to another service code, or the alteration, addition, or removal by a 
plan or issuer of a modifier, if the changed code or modifier is associated with a lower QPA than the service code or modifier billed by the 
provider, facility, or provider of air ambulance services 

https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/ebsa1210-ac00-and-1210ab99-idr-process-final-rule-dol816-final.pdf
https://www.cms.gov/files/document/federal-idr-process-status-update-august-2022.pdf
https://www.cms.gov/files/document/TA-certified-independent-dispute-resolution-entities-August-2022.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/requirements-related-to-surprise-billing-final-rules-2022.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-55.pdf
https://www.vizientinc.com/about-us/public-policy/legislative-and-regulatory-summaries
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the service code or modifier billed by the provider, facility, or provider of air ambulance services was 
downcoded; an explanation of why the claim was downcoded, including a description of which 
service codes were altered, if any, and which modifiers were altered, added, or removed, if any; and 
the amount that would have been the QPA had the service code or modifier not been downcoded. 
 
IDR Process  
In response to prior rulemaking, stakeholders requested that the certified entity’s written decision 
include an explanation of the underlying rationale for the certified entity’s determination. Also, since 
the regulations went into effect, there has been litigation regarding the weight certified entities’ give 
to the QPA and other factors. In the Final Rule, CMS requires the certified IDR entity to consider the 
QPA and additional information submitted when determining the amount of the payment of an out-
of-network item or service. Unlike prior rulemaking, which was the subject of litigation, the Final Rule 
does not require certified IDR entities to default to the offer closest to the QPA or to provide a 
presumption in favor of that offer. The Final Rule indicates that certified IDR entities should select 
the offer that best represents the value of the item or service under dispute after considering the 
QPA and all permissible information submitted by the parties.  
 
Also, the Departments clarify that the IDR entity should consider whether the additional information 
is already accounted for in the QPA. If such additional information is accounted for in the QPA, the 
IDR entity should not give weight to that information so that the same information is not double 
counted. The Departments provide different examples in the Final Rule of the updated IDR process 
as related to the QPA.  
 
The Departments also finalize standards for the certified entity’s written decision, specifying that the 
certified IDR entity explain its determination in a form and manner specified by the Departments in 
separate guidance. This decision is to be provided to the parties and the Departments.  
 
What’s Next?  
 
The Departments are expected to continue publishing additional guidance to help certified IDR 
entities and disputing parties resolve disputes expeditiously. Also, the Departments have received a 
significant number (46,000) of disputes through the federal IDR portal, which is substantially more 
than the Departments initially estimated would be submitted. To address this, the Departments will 
continue to publish guidance to help disputing parties and certified IDR entities resolve disputes.  
 
Vizient’s Office of Public Policy and Government Relations looks forward to hearing continued 
member feedback on No Surprises Act implementation. Stakeholder input plays a major role in 
shaping future changes to policy. We encourage you to reach out to our office if you have any 
questions or comments regarding any aspects of this regulation – both positive reactions and 
provisions that cause you concern. Please direct your feedback to Jenna Stern, AVP, Regulatory 
Affairs and Public Policy in Vizient’s Washington, D.C. office. 

mailto:jenna.stern@vizientinc.com

